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Coronavirus (COVID-19) Procurement Advice 6

To aid buyers across the UK public sector, BiP Solutions’ Procurement Advice and Support Service (PASS) is 
providing access to a range of briefings and webinars specifically relating to the COVID-19 outbreak, designed to help 
buyers navigate the challenges – ensuring that they are able to work effectively, compliantly and responsively in a 
dynamic and fast-changing environment. To access these resources, just click here.

Our materials will cover a wide and diverse range of information – official guidances, including Procurement Policy 
Notes (PPNs) from the UK and Scottish Governments; advice from the National Assembly for Wales and the Northern 
Ireland Assembly; articles, opinion pieces and blogs from our own PASS consultants; as well as anything else we feel 
will help in the coming weeks and months. 

We will also be running webinars and online events to cover specific issues, including Using Frameworks and DPS 
in urgent situations. This webinar will be hosted on Monday 6 April at 11am when we will be looking at the use of 
Framework Agreements and Dynamic Purchasing Systems as quicker routes to market for buyers during the current 
Coronavirus crisis, and the key issues to consider in their use, including the benefits and limitations of both processes. 
To register for this webinar, just click here.

PASS also offers eLearning modules available to support procurement knowledge. If you are interested in hearing 
more about eLearning, just fill out our quick enquiry form and a member of our team will be in touch

Following on from our previous Advice Notes and Webinar, this Briefing specifically considers the use of the 
Accelerated process within the procedures as a quicker route to market for buyers and the key issues to consider in its 
use.

Before we look at the procedures themselves, remember that all timeframes provided for in the regulations are 
calendar days and start from the day after anything is sent, whether through a procurement portal, by email or post.

It’s also important to remember that the closing date must be a working day for you, irrespective of whether bids are 
delivered electronically or in hard copy.

Open Procedure

The Open Procedure is the quickest route to market of all the procedures, whether using the normal timeframe of 35 
days or the accelerated option of 15 days.

The Open Procedure, like the others below, offers contracting authorities the ability to cut the timescale considerably 
“where a state of urgency duly substantiated by the contracting authority renders impracticable the time 
limits laid down…”

What is not specified within the regulations is a description of what would constitute substantial.

However, Recital 46 of the EU Directive provides some clearer detail, stating, “It should be clarified that this 
need not be an extreme urgency brought about by events unforeseeable for and not attributable to the 
contracting authority”.
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This therefore provides contracting authorities with a route to market which can be capped at 15 days from issuance 
of the contract notice until receipt of tenders.

It must be remembered that the selection questionnaire, whether the SQ or the ESPD (Scotland), must still be issued 
with the tender documentation. However, in most circumstances, evidence of compliance need only be sought from 
the prospective winning bidder.

Restricted Procedure

In the Restricted Procedure, the accelerated timescales are somewhat different.

At the selection stage, the timescale is reduced to 15 days from the normal 30 days and the tender stage is reduced to 
10 days from the normal 30 days.

This therefore means a cumulative timescale, excluding evaluation, of 25 days.

Where, however, the Restricted Procedure may prove of benefit over the Open Procedure is that a contracting 
authority could issue the selection questionnaire whilst finalising the specification, rather than having to wait until all 
the documentation was prepared.

The same clause regarding substantiation is given in the Restricted Procedure and the same Recital would still apply, 
so provided that a contracting authority has true justification, this could be used to speed up the process.

Competitive Procedure with Negotiation

In terms of timescales and usage, the Competitive Procedure with Negotiation mirrors the Restricted Procedure.

The selection stage is reduced to 15 days and the tender stage to 10 days, where the accelerated process is invoked.

However, there are two key issues to consider, if using this procedure.

Firstly, bear in mind the scope for using the Competitive Procedure with Negotiation.

This is not for common off-the-shelf procurement, but rather where one or more of the following criteria apply:

(i) the needs…cannot be met without adaptation of readily available solutions;
(ii) they include design or innovative solutions;
(iii) the contract cannot be awarded without prior negotiation because of specific circumstances…;
(iv) the technical specifications cannot be established with sufficient precision…;

Secondly, whilst the cumulative timescale of 25 days (excluding evaluation) mirrors the Restricted Procedure, there 
is no consideration given in this procedure to the protracted timescale that the actual negotiation phase may take and 
indeed, rushing a tender through without due consideration could ultimately lead to a failed procurement exercise.

The three procedures offering accelerated options certainly offer buyers a route to complete procurement in a timely 
manner but get it wrong and the phrase ‘Caveat emptor’ may ring true.
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If a contracting authority  wishes to speed up a procurement process due to  pressure to replace an existing contract 
coming to an end, it is helpful to remember the Pressetext legal case, which states that an existing contract may be 
extended by a short period to cover such a situation, even though the possibility of extension is not mentioned in the 
contract. This is likely to create a better outcome for the contracting authority as suppliers would then have sufficient 
time to respond under normal minimum timescales and competition will be less likely to suffer from shortened 
timescales.

Also the following text from Recital 80 of Directive 2014/24/EU states: 

“In order to make procedures faster and more efficient, time limits for participation in procurement procedures should 
be kept as short as possible without creating undue barriers to access for economic operators from across the internal 
market and in particular SMEs. 
It should therefore be kept in mind that, when fixing the time limits for the receipt of tenders and requests to 
participate, contracting authorities should take account in particular of the complexity of the contract and the time 
required to draw up tenders, even if this entails setting time limits that are longer than the minima provided for under 
this Directive. 
The use of electronic means of information and communication, in particular full electronic availability to economic 
operators, tenderers and candidates of procurement documents and electronic transmission of communications leads, 
on the other hand, to increased transparency and time savings. 
Therefore, provision should be made for reducing the minimum time limits in line with the rules set by the GPA and 
subject to the condition that they are compatible with the specific mode of transmission envisaged at Union level. 
Furthermore, contracting authorities should have the opportunity to further shorten the time limits for receipt of 
requests to participate and of tenders in cases where a state of urgency renders the regular time limits impracticable, 
but does not make a regular procedure with publication impossible. 
Only in exceptional situations where extreme urgency brought about by events unforeseeable by the contracting 
authority concerned that are not attributable to that contracting authority makes it impossible to conduct a regular 
procedure even with shortened time limits, contracting authorities should, in so far as strictly necessary, have the 
possibility to award contracts by negotiated procedure without prior publication. 
This might be [the] case where natural catastrophes require immediate action.”

We understand that although many buyers have experience of using a range of procedures, some may not be as 
familiar with using the accelerated route. Our PASS consultants are available to assist you with in-depth guidance and 
advice on their use, or indeed for any other procurement-related issues you may have. If you need further support,  
fill in our enquiry form or call us on 0845 270 7055.

For further information on all PASS services, simply go to visit our website.

All information provided in this article is given in good faith. However, to the extent that any actions are taken in relation to matters concerning 
procurement, the above article does not constitute legal advice to you. The contents of these articles are not to be construed as legal advice or 
a substitute for such advice, which you should obtain from your own legal advisors if required. We are not and shall not be held responsible for 
anything done or not done by you as a result of the information provided.
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