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To aid buyers across the UK public sector, BiP Solutions’ Procurement Advice and Support Service (PASS) is 
providing access to a range of briefings and webinars specifically relating to the COVID-19 outbreak, designed to help 
buyers navigate the challenges – ensuring that they are able to work effectively, compliantly and responsively in a 
dynamic and fast-changing environment. To access these resources just click here.

Our materials will cover a wide and diverse range of information – official guidances, including Procurement Policy 
Notes (PPNs) from the UK and Scottish Governments; advice from the National Assembly for Wales and the Northern 
Ireland Assembly; articles, opinion pieces and blogs from our own PASS consultants; as well as anything else we feel 
will help in the coming weeks and months. 

We will also be running webinars and online events to cover specific issues, including Using Frameworks and DPS 
in Urgent Situations. This webinar will be hosted on Monday 20 April at 11am. In this webinar, we will be looking at 
the ‘Rules on Extensions to Existing Contracts’ as a permissible option in certain circumstances where it may be 
necessary to consider extension over retender both in normal circumstances and during the current Coronavirus 
crisis, including the benefits and limitations of this process. To register for this webinar, just click here.

PASS also offers eLearning modules available to support procurement knowledge. If you are interested in hearing 
more about eLearning, just fill out our quick enquiry form and a member of our team will be in touch.

Following on from our previous briefings and webinars, this briefing specifically looks at the issue of extending existing 
public sector contracts, where this is permissible, but also highlights the risks posed if done in error.

As we mentioned in a previous briefing and webinar, Regulation 32(5)(b) provides for buyers to extend on existing 
contracts, but there are limitations around this.

Regulation 32(5)(b)
…for additional deliveries by the original supplier which are intended either as a partial replacement of supplies 
or installations or as the extension of existing supplies or installations where a change of supplier would oblige 
the contracting authority to acquire supplies having different technical characteristics which would result in 
incompatibility or disproportionate technical difficulties in operation and maintenance;

It is also important to note that the duration of the contract, as well as that of recurrent contracts, shall not, save in 
exceptional circumstances, exceed 3 years.

It should also be noted that the Cabinet Office Procurement Policy Note (PPN 01/20) on Responding to COVID-19 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/873521/PPN_01-
20_-_Responding_to_COVID19.v5__1_.pdf expressly advises that buyers must pay heed to Regulation 72(1)(c) on 
the Modification of Contracts, which clearly states that certain justifications must be met.

Extending or modifying a contract during its term Regulation 72(1) sets out the following: 
Contracts … may be modified without a new procurement procedure … in any of the following cases: 

(c) where all of the following conditions are fulfilled: 
(i) the need for modification has been brought about by circumstances which a diligent contracting authority could 
not have foreseen; 
(ii) the modification does not alter the overall nature of the contract; 
(iii) any increase in price does not exceed 50% of the value of the original contract or framework agreement.
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It is important that any extension, or other modification, that is undertaken must be justifiable (in writing) and be linked 
to unforeseeable circumstances.

Whilst the extension or modification may not be, in itself, directly delivering products or services linked to COVID-19, 
any justification is expected to show that this is a factor in taking this route at this time (e.g. staff shortages, 
redeployment of staff, etc.).

Contracting authorities taking this option should also remember that they should publish a Modification Notice via the 
OJEU to explain what modification they have implemented and the justification for this change.

Cabinet Office guidance provided through PPN 01/20 also advises that contracting authorities

… should also consider limiting the duration and/or scope of the modification and running a procurement for 
longer-term/wider scope requirements alongside it. 

In keeping within the scope of extending contracts, it is essential that buyers ensure they do not leave the authority 
open to challenge and therefore must ensure all relevant grounds are included in their written justification.

Any extension period should not automatically be three years. Indeed, if the original contract was only for two years, 
any extension exceeding that time frame would be quite easily challenged, so common sense should be applied when 
looking at extension periods.

It is worth recalling that in the Pressetext Case https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:62006CJ0454&from=EN it was stated that if there was pressure to replace an existing contract, 
then any such existing contract may be extended by a short period to cover such a situation. The important take-away 
from this case is “short period”.

Remember, this option is not simply there to save contracting authorities from having to renew/retender existing 
contracts, but, where a genuine justification can be established, it can be implemented.

We understand that some buyers will have experience of contract extension. However, for those who may not be as 
familiar with using this process, our PASS consultants are available to assist you with in-depth guidance and advice, 
or indeed for any other procurement-related issues you may have. If you need further support, fill in our enquiry form 
or call us on 0845 270 7055. 

For further information on all PASS services, simply visit our website.

All information provided in this article is given in good faith. However, to the extent that any actions are taken in 
relation to matters concerning procurement, the above article does not constitute legal advice to you. The contents 
of these articles are not to be construed as legal advice or a substitute for such advice, which you should obtain from 
your own legal advisors if required. We are not and shall not be held responsible for anything done or not done by you 
as a result of the information provided.
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