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Coronavirus (COVID-19) Procurement Advice Supplier Briefing 11

The Negotiated Procedure without prior publication – The Supplier’s Perspective

To help everyone across the UK involved in procurement, BiP Solutions’ Procurement Advice and Support Service (PASS) 
is providing buyers and suppliers with access to a range of briefings and webinars specifically relating to the COVID-19 
outbreak, designed to help them navigate the challenges: ensuring that they are able to work effectively, compliantly and 
responsively in a dynamic and fast-changing environment. 

To access these resources, just click here. 

Our materials will cover a wide and diverse range of information – from official guidances, including Procurement Policy 
Notes (PPNs) from the UK and Scottish Governments; to advice from the National Assembly for Wales and the Northern 
Ireland Assembly; to articles, opinion pieces and blogs from our own PASS consultants – as well as anything else we feel 
will help in the coming weeks and months. 

We are also be running webinars and online events to cover specific issues, including ‘The Negotiated Procedure without 
prior publication - the Supplier’s Perspective’ on 29 May. 

PASS also has eLearning modules available to support procurement knowledge. If you are interested in hearing more about 
eLearning, just fill out our quick enquiry form and a member of our team will be in touch.

Following on from our previous briefings and webinars, this briefing looks closely at the elements that make up the 
procurement procedure that most suppliers don’t even know exists.

The Negotiated Procedure without prior publication of a contract notice is contained in all the various procurement 
regulations in one manner or another and the full regulation can be found in the various rules as follows:

 • Regulation 32 – Public Contracts Regulations 2015
 • Regulation 33 – Public Contracts (Scotland) Regulations 2015
 • Regulation 50 – Utilities Contracts Regulation 2016
 • Regulation 48 – Utilities Contracts (Scotland) Regulation 2016
 • Regulation 16 – Defence and Security Public Contracts Regulations 2011

As we explained in our previous Briefing on ‘How the Procurement Procedures are used’, this procedure is used in 
circumstances where the contracting authority has what it believes to be a justifiable reason for directly awarding a contract 
without competition. From a contractor’s perspective, there are many issues that need to be considered when contracting 
authorities take this route.

Contracting authorities are permitted to use this procedure in circumstances where they believe that there is a lack of 
competition within the market or that, for reasons such as urgency, they can directly award a contract.

These rights, however, need to be tempered to ensure that competition is not being breached. Indeed, in Recital 50 of the 
EU Directive 2014/24/EC it clearly states:
“In view of the detrimental effects on competition, negotiated procedures without prior publication of a contract notice should 
be used only in very exceptional circumstances.”
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Further, it warns that:
“This exception should be limited to cases where publication is either not possible, for reasons of extreme urgency brought 
about by events unforeseeable for and not attributable to the contracting authority, or where it is clear from the outset that 
publication would not trigger more competition or better procurement outcomes, not least because there is objectively only 
one economic operator that can perform the contract.”

However, contracting authorities do have the right, as detailed in the Regulations, to look to use this procedure where a 
justification exists.

Firstly, the negotiated procedure without prior publication may be used by contracting authorities for public works, public 
supply or public service contracts where no tenders, no suitable tenders, no requests to participate or no suitable requests 
to participate have been submitted in response to an open or restricted procedure, provided that the initial conditions of the 
contract are not substantially altered.

Simply put, this means that if the authority believes that submissions are unsuitable, they can ask bidders to resubmit their 
bid following clarification of the issues that have arisen.

Secondly, where the works, supplies or services can only be supplied by a specific contractor, in clearly defined 
circumstances, where:
 a) the aim of the procurement is the creation or acquisition of a unique work of art or artistic performance
 b) competition is absent for technical reasons
 c) the protection of exclusive rights, including intellectual property rights

Options (b) and (c) require the authority to evidence that no reasonable alternative or
substitute exists and the absence of competition is not the result of an artificial narrowing
down of the parameters of the procurement.

From a contractor’s perspective, this option may be beneficial to those businesses delivering really innovative outcomes.

Thirdly, for reasons of extreme urgency which have been brought about by events which were entirely unforeseeable by the 
contracting authority, such as natural disasters, and where the time limits for the open, restricted or competitive procedure 
with negotiation cannot be used in a suitable manner.

We have already seen this in action during the COVID-19 pandemic, with many authorities procuring services and supplies 
directly and there is clear guidance available to buyers on using this option.

Fourthly, the procedure may also be used for supply contracts where the products involved are manufactured purely for the 
purpose of research, experimentation, study or development.

It is important to note that such contracts should not include quantity production to establish commercial viability or to 
recover research and development costs.

The fifth option again relates to supply contracts, specifically to additional deliveries by the original supplier which are 
intended either as a partial replacement for supplies or installations or as the extension of existing supplies or installations 
where a change of supplier would require the authority to procure supplies which would have different technical 
characteristics and would therefore result in incompatibility or disproportionate technical difficulties in operation and 
maintenance.
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The regulation, however, states that the duration of any such contract, as well as that of recurrent contracts, should not, 
other than in exceptional circumstances, exceed 3 years.

Option six again relates to supply contracts and states that the negotiated procedure without prior publication may be used 
to procure supplies quoted and purchased on a commodity market.

To define this, Recital 50 of Directive 2014/24/EC clearly advises that:
“a procurement procedure is not useful where supplies are purchased directly on a commodity market, including 
trading platforms for commodities such as agricultural products, raw materials and energy exchanges, where the 
regulated and supervised multilateral trading structure naturally guarantees market prices.”

The seventh option is for both supply and service contracts and allows contracting authorities to purchase supplies or 
services where this can be done on particularly advantageous terms, either from a supplier which is definitively winding 
up its business activities, or from the liquidator in an insolvency procedure, an arrangement with creditors, or a similar 
procedure under national law or regulation.

The eighth option provides for the use of the procedure where the contract follows a design contest undertaken in 
compliance with the regulations and is to be awarded, under the rules, to the winner of the design contest, or, to one of the 
winners of the design contest, provided that all winners are invited to participate in the negotiation.

The final option allows for the procedure to be used for new works and services provided these consist of a repetition 
of similar works or services by a contractor to which the authority awarded an original contract, provided that the works 
or services conform with the basic project for which the original contract was awarded, following an open or restricted 
procedure.

The original project must have identified the extent of any possible additional works or services and the conditions under 
which they will be awarded and as soon as the first project is put up for tender, the possible use of this option must have 
been disclosed and the total estimated cost of any subsequent works or services should have been taken into
consideration by the contracting authority when it advertised the contract.

This option can only be used during the 3 years following the conclusion of the original contract.

In all nine options, the recommendation to contracting authorities is that they should look to publish a Voluntary Ex-Ante 
Transparency Notice, also known as a VEAT or VTN, to indicate the use of this procedure and to provide clear justification 
for its use.

A VEAT/VTN should be published for ten days, where feasible, prior to the award of the contract and the publication of the 
award notice. However, in matters of extreme urgency this is not required and a contract award notice is sufficient.

From a contractor’s perspective, it is important to look out for VEAT/VTN notices, as there is a very short window during 
which a challenge to the justification can be made.  

Any such challenge, where justifiable, could result in the contracting authority withdrawing the intent to award and running a 
fully transparent procurement exercise.

3/4

g

http://www.passprocurement.co.uk
https://twitter.com/PASSprocurement
https://www.linkedin.com/showcase/procurement-advice-&-support-service-pass-/?viewAsMember=true
mailto:consultancy%40passprocurement.com?subject=
mailto:inhouse%40passprocurement.com?subject=


www.passprocurement.co.uk @passprocurement PASS Procurement

PASS Procurement

Medius, 60 Pacific Quay,

Glasgow G511DZ

t:  0845 270 7055

e: consultancy@passprocurement.com

e: inhouse@passprocurement.com

Delivered by

Business intelligence solutions, such as BiP’s Tracker service, offer invaluable insight into contract notices. They enable 
you to see what requirements buyers currently have, where they have published VEAT/VTN notice and what contracts they 
have let in the past that will be coming up for renewal. 

Having this information to hand allows you to engage earlier and avoid missing relevant opportunities to tender.

To help suppliers, here at PASS we have developed a short form of consultancy designed to offer you short, quick 
assistance. 

Our PASS consultants can provide you with guidance and advice on how your organisation should position itself, if you 
have any need of assistance. 

For more information, simply click here or call us on 0845 270 7055; or for further information on all our services, just  
visit our website. 
 
Finally, as we have said before, while dealing with COVID-19 is understandably the priority for the UK Government and the 
wider public sector just now, there will also be considerable investment into public services once the pandemic is over. 

All information provided in this article is given in good faith. However, to the extent that any actions taken in relation to 
matters concerning procurement, the above article does not constitute legal advice to you. The contents of these articles 
are not to be construed as legal advice or a substitute for such advice, which you should obtain from your own legal 
advisors if required. We are not and shall not be held responsible for anything done or not done by you as a result of the 
information provided.
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