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Coronavirus (COVID-19) Procurement Advice Supplier Briefing S15

Terms and Conditions to Watch Out For

To help everyone across the UK involved in public procurement, BiP Solutions’ Procurement Advice and Support Service 
(PASS) is providing buyers and suppliers with access to a range of briefings and webinars specifically relating to the 
COVID-19 outbreak, designed to help them navigate the challenges: ensuring that they are able to work effectively, 
compliantly and responsively in a dynamic and fast-changing environment. 

To access these resources just click here. 

Our materials will cover a wide and diverse range of information – from official guidances, including Procurement Policy 
Notes (PPNs) from the UK and Scottish Governments; to advice from the National Assembly for Wales and the Northern 
Ireland Assembly; to articles, opinion pieces and blogs from our own PASS consultants – as well as anything else we feel 
will help in the coming weeks and months. 

We will be running a webinar on ‘Terms and Conditions to Watch Out For’ on 23 June, and another on ‘Partnering for 
Success’ on 26th June. 

PASS also has eLearning modules available to support procurement knowledge. If you are interested in hearing more about 
eLearning, just fill out our quick enquiry form and a member of our team will be in touch.

Whether you’re writing, negotiating or checking contracts it can be challenging to ensure terms and conditions are 
appropriate for all parties and possible situations. The following examples may have increased relevance in light of the 
impact of COVID 19 and could have a huge impact on your business if things go wrong. 

• A Force Majeure (or “superior force”) Clause is a contract provision that relieves the parties from performing their 
contractual obligations when certain circumstances beyond their control arise, making performance commercially 
impracticable, illegal, or impossible.

• Termination Clauses allow for an agreement to be terminated, or ended, under circumstances specified in the 
clause. 

• Business Continuity and Disaster Recovery Plan Clauses describes the parties’ obligations to prepare for and 
act in case of an emergency that interferes with the performance of the contract.

• Break Clauses can be used where certain conditions apply and can permit one or both parties to the contract to 
end it without penalty.

• Clause for Reviewing the Delivery Standard of Goods or Services

• The Doctrine of Frustration acts as a device to set aside contracts where an unforeseen event either renders 
contractual obligations impossible, or radically changes the party’s principal purpose when entering into the 
contract.

If we take Force Majeure clauses as an example, do these cover COVID-19? 
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While the number of times Force Majeure clauses are being invoked in response to contractual performance issues arising 
from COVID-19 has increased, we don’t have a legal doctrine that underpins these with a standard set of rules.

This means that you’re going to have to make sure that any Force Majeure clause is appropriate for and acceptable to your 
organisation.

When you’re working with Force Majeure or other such clauses, never make assumptions, always ask for clarification about 
anything that isn’t clear, doesn’t make sense or is weighted too heavily towards the other party.

Back in 2009, during the last global pandemic, there were interesting reports of the use of Break Clauses in relation to the 
virus vaccines being developed to combat Swine Flu (H1N1). Governments wanted to make sure that they had sufficient 
strategic stockpiles of them, and due to the leverage this huge demand created, drug companies in some cases required 
the removal of the break clauses. This meant that governments were, in some cases, unable to return unused vaccines. 
This was something that was obviously carefully considered by both parties prior to forming the contract, and shows that not 
all contracts are equally weighted between the parties.

While you may have had conversations about what a section of a contract means, if you’re in any doubt, and even if you 
think you know what it means, ask for an example of the application of the particular section you’re looking at, or ask 
a question such as: ‘Just to clarify, my reading of this clause is that it means X, do you agree or do you think it means 
something else?’. 

Ultimately the aim is to make things as clear and unambiguous as possible.

Don’t worry about appearing to lack understanding or looking as though you are being difficult; it’s better to clarify early on, 
before you find out in an emergency situation that you and the other party had interpreted the same clause in two different 
ways. 

This is especially important when it comes to standard contract terms and conditions, which may feel like they’re being 
foisted upon you as part of a procurement process. Often a contracting authority will provide you with a copy of their 
standard terms and conditions within the procurement document pack. 

Usually you have to provide feedback, ask for clarifications or suggest changes as part of the procurement process. This 
means that you should be carrying out a first review of the terms and conditions as part of your initial bid/no bid process, 
and then challenging (not legally) the contracting authority to explain or change the terms and conditions to make them 
appropriate.

It’s worth mentioning that whether or not the clauses you find in contracts are the same or different from the ones discussed 
above, it’s important that the clauses in your contract are appropriate to describe the agreement between your organisation 
and others and that ‘if’ things go wrong, the contract is there to protect both parties…but, above all, make sure that it 
protects you and your organisation.

Remember, you can’t rely on verbal communications in court, so where you’ve had verbal communications, ensure these 
are backed up in a written audit trail, ideally one which forms part of the contract.

So, where you’re responsible for checking or updating contracts for your organisation, remember that getting these clauses 
right is a vital part of delivering your goods, works or services and for the avoidance of unnecessary disputes.
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To help suppliers, here at PASS we can assist with training or consultancy that can be tailored to suit your needs. 

For more information, simply click here or call us on 0141 270 7666 and one of our team will be happy to carry out a training 
or consultancy needs analysis with you. Alternatively, for further information on all of our services, just visit our website. 
 
All information provided in this article is given in good faith. However, to the extent that any actions taken in relation to 
matters concerning procurement, the above article does not constitute legal advice to you. The contents of these articles 
are not to be construed as legal advice or a substitute for such advice, which you should obtain from your own legal 
advisors if required. We are not and shall not be held responsible for anything done or not done by you as a result of the 
information provided.
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