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Coronavirus (COVID-19) Procurement Advice S18
Modifying Contracts – A Suppliers Guide

To help everyone across the UK involved in public procurement, BiP Solutions’ Procurement Advice and Support Service 
(PASS) is providing buyers and suppliers with access to a range of briefings and webinars specifically relating to the 
COVID-19 outbreak, designed to help them navigate the challenges: ensuring that they are able to work effectively, 
compliantly and responsively in a dynamic and fast-changing environment. 

To access these resources, just click here. 

Our materials will cover a wide and diverse range of information – from official guidances, including Procurement Policy 
Notes (PPNs) from the UK and Scottish Governments; to advice from the National Assembly for Wales and the Northern 
Ireland Assembly; to articles, opinion pieces and blogs from our own PASS consultants – as well as anything else we feel 
will help in the coming weeks and months. 

We will also be running webinars and online events to cover specific issues, including ‘Modifying Contracts – A Supplier’s 
Guide’ on 21 July and ‘Relationship Management – The Suppliers Role’ on 24 July. To register for these webinars, just click 
here. 

PASS also has eLearning modules available to support procurement knowledge. 

If you are interested in hearing more about eLearning, just fill out our quick enquiry form and a member of our team will be 
in touch.

Following on from our previous briefings and webinars, this briefing looks at the issue of contracting authorities modifying 
contracts, either by extending existing contracts, where this is permissible, or by changing elements of the contract.

There are two regulations which come into focus should a contracting authority wish to modify a contract, Regulation 32 of 
the Public Contracts Regulations 2015 (Regulation 33 of the Public Contracts (Scotland) Regulations 2015) and Regulation 
72 in both sets of regulations.

As we’ve indicated previously, the COVID-19 pandemic brought Regulation 32 into sharp focus, as there were justifiable 
reasons to use this procedure to extend or modify contracts to cope with the crisis.

Apart from the pandemic, however, there are still a variety of reasons why a contracting authority can make changes to an 
existing contract.

From an incumbent contractor’s perspective, this can often be beneficial, as it may be that more products or services are 
purchased, However, such a change could work against the incumbent, for example, where the extra requirement had not 
been planned for and would be unprofitable to deliver.

Regulation 32 can be used in a number of ways by the buyer, for example, in the procurement of additional supplies, there 
is an allowance to extend on the current contract.
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Regulation 32(5)(b)
…for additional deliveries by the original supplier which are intended either as a partial replacement of supplies 
or installations or as the extension of existing supplies or installations where a change of supplier would oblige 
the contracting authority to acquire supplies having different technical characteristics which would result in 
incompatibility or disproportionate technical difficulties in operation and maintenance;

It is also important to note that the duration of the contract, as well as that of recurrent contracts, shall not, save in 
exceptional circumstances, exceed 3 years.

The regulation may also be used for the procurement of new works or services in specific circumstances.

Regulation 32(9)
…may be used for new works and services consisting of the repetition of similar works or services entrusted to 
the economic operator to which the same contracting authority awarded an original contract, provided that such 
works or services are in conformity with a basic project for which the original contract was awarded
following a procedure in accordance with [the regulations] 

To make use of this option, the original project must have indicated the extent of possible additional works or services and 
the conditions under which they will be awarded and as soon as the first project is put up for tender, the possible use of this 
procedure must be
disclosed and the total estimated cost of subsequent works or services should have been taken into account when the total 
estimated value was announced.

If the guidelines have been followed, then the contracting authority may select this option up to 3 years following the 
conclusion of the original contract.

Modifications can also be applied in other circumstances, which don’t fall directly within the parameters of Regulation 32.

Contractual provision
The contract terms and conditions describe what modifications are permitted in what circumstances and the modification 
does not change the overall nature of the contract or framework agreement.

Additional goods, services or works
The modification is where it is necessary for more of the same from the same supplier and a new supplier could be 
disruptive to services, goods provision or works and would be inconvenient or would add to costs.

Unforeseeable circumstances
It was not possible to predict the circumstances which gave rise to the need for the change to the contract or framework and 
the modification does not change the overall nature of the contract.

Limited in value
The modification does not change the nature of the contract and is less than 10% of the contract value for goods / services 
or 15% for works. 
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The modification is not substantial:
• if the nature of the contract will not be changed materially.
• if the modification had been part of the initial procurement procedure and would not have:

- allowed for another candidate to have been selected, or
- allowed another tender to have been accepted, or
- attracted other suppliers to have participated in the process.

• it would not change the economic balance of the contract or framework in favour of the contractor in a   
 manner which was not provided for in the initial contract.
• the modification does not extend the scope of the contract or framework considerably.

In all these instances, Regulation 72 (Modification of Contracts) comes into play.

Regulation 72 recognises that contracting authorities can be faced with circumstances that they could not foresee when 
they awarded a contract.

In such circumstances, a certain degree of flexibility is needed to adapt the contract to meet the need, without a new 
procurement procedure. 

Such circumstances must not have been predictable at the time the authority was preparing to award the contract. 
However, this cannot apply in cases where a modification results in an alteration of the nature of the overall procurement, 
for instance by replacing the works, supplies or services to be procured by something different or by fundamentally 
changing the type of procurement since, in such a situation, a hypothetical influence on the outcome may be assumed.

Regulation 72(1)(c) on the Modification of Contracts, clearly states that certain justifications must be met.

Contracts … may be modified without a new procurement procedure … in any of the following cases: 
(c) where all of the following conditions are fulfilled: 

(i) the need for modification has been brought about by circumstances which a diligent contracting authority 
could not have foreseen; 
(ii) the modification does not alter the overall nature of the contract; 
(iii) any increase in price does not exceed 50% of the value of the original contract or framework agreement.

Counter to this, Regulation 72(8) identifies the reasons where such change cannot be made and a new procurement 
exercise should be undertaken.

A modification of a contract or a framework agreement during its term shall be considered substantial…where one 
or more of the following conditions is
met:
(a) the modification renders the contract or the framework agreement materially different in character from the one 
initially concluded;
(b) the modification introduces conditions which, had they been part of the initial procurement procedure, would 
have

(i) allowed for the admission of other candidates than those initially selected,
(ii) allowed for the acceptance of a tender other than that originally accepted, or
(iii) attracted additional participants in the procurement procedure;

(c) the modification changes the economic balance of the contract or the framework agreement in favour of the 
contractor in a manner which was not provided for in the initial contract or framework agreement;
(d) the modification extends the scope of the contract or framework agreement considerably;
(e) a new contractor replaces the one to which the contracting authority had initially awarded the contract in cases 
other than those provided for…
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In all of the circumstances identified in Regulation 72(8), a new procurement procedure is required for such modifications, 
as defined in Regulation 72(9).

Neither Regulation 32 nor Regulation 72 are there simply to save contracting authorities from having to renew existing 
contracts, but, where a genuine justification can be established, they may be implemented.

From the incumbent’s perspective, it is important to realise that change may not always be to your benefit.

It is important that contractors monitor both Voluntary Ex-Ante Transparency Notices (VEAT) and Modification Notices, as 
one of these should be published by a contracting authority, detailing the change and its justification.

If you believe a contracting authority has breached the regulations, then you need to act promptly to challenge their action, 
as there are time limits within which challenges must be brought.

Business intelligence solutions, such as BiP Solutions’ Tracker service, offer invaluable insight into contract notices. 

They enable you to see what requirements buyers currently have, where they have published Modification or VEAT notices 
and what contracts they have let in the past that will be coming up for renewal. 

Having this information to hand allows you to engage earlier and avoid missing relevant opportunities to tender.

We’ll look a little more at this issue in our webinar on ‘Modifying Contracts – A Supplier’s Guide’ on 21 July. 

To help suppliers, here at PASS we can assist with training or consultancy that can be tailored to suit your needs. 

For more information, simply click here or call us on 0141 270 7666 and one of our team will be happy to carry out a training 
or consultancy needs analysis with you. 

Alternatively, for further information on all our services, just visit our website.

All information provided in this article is given in good faith. However, to the extent that any actions are taken in relation to 
matters concerning procurement, the above article does not constitute legal advice to you. The contents of these articles 
are not to be construed as legal advice or a substitute for such advice, which you should obtain from your own legal 
advisors if required. We are not and shall not be held responsible for anything done or not done by you as a result of the 
information provided.
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