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Coronavirus (COVID-19) Procurement Advice B20

The latest Guidance on Competitive Procedure and Competitive Dialogue

To aid buyers across the UK public sector, BiP Solutions’ Procurement Advice and Support Service (PASS) is providing 
access to a range of briefings and webinars specifically relating to the COVID-19 outbreak, designed to help buyers 
navigate the challenges – ensuring that they are able to work effectively, compliantly and responsively in a dynamic and 
fast-changing environment. To access these resources, just click here. 

Our materials will cover a wide and diverse range of information – official guidances, including Procurement Policy Notes 
(PPNs) from the UK and Scottish Governments; advice from the National Assembly for Wales and the Northern Ireland 
Assembly; articles, opinion pieces and blogs from our own PASS consultants; as well as anything else we feel will help in 
the coming weeks and months. 

We will also be running webinars and online events to cover specific issues, including ‘The Latest Guidance on Competitive 
Procedure and Competitive Dialogue’ on 30 July. To register for this webinar, just click here.

PASS also offers eLearning modules available to support procurement knowledge. If you are interested in hearing more 
about eLearning, just fill out our quick enquiry form and a member of our team will be in touch. 

Following on from our previous briefings and webinars, this briefing highlights some of the key takeaways on the 
Competitive Dialogue (CD) and Competitive Procedure with Negotiation (CPN) procurement procedures from the  
Guidance Note published recently by UK Government.

What’s the Difference?

Regulation 26(4) of the Public Contracts Regulations 2015 states that contracting authorities may apply a competitive 
procedure with negotiation or a competitive dialogue in the following situations:

(a) with regard to works, supplies or services fulfilling one or more of the following criteria:
(i) the needs of the contracting authority cannot be met without adaptation of readily available solutions;
(ii) they include design or innovative solutions;
(iii) the contract cannot be awarded without prior negotiation because of specific circumstances related to the 
nature, the complexity or the legal and financial makeup or because of risks attaching to them;
(iv) the technical specifications cannot be established with sufficient precision by the contracting authority 
with reference to a standard, European Technical Assessment, common technical specification or technical 
reference;

(b) with regard to works, supplies or services where, in response to an open or a restricted procedure, only 
irregular or unacceptable tenders are submitted.

When used correctly, both procedures offer significant and clear benefits, in particular, enabling risk and assumptions to be 
thoroughly tested, solutions to evolve and the foundations established for ensuring a successful contractual outcome.
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Dialogue refers to the discussion between the department and bidder to discuss any aspect of the procurement, 
e.g. the service requirements or proposed solution. 
Negotiation is the discussion between the department and bidder with a view to improving the content of tenders 
e.g. performance issues. 

In practice, one or more of the following indicators may suggest the need to use CD or CPN: 
• No solution available off the shelf
• Readily available solutions will need to be adapted to meet requirements
• The solution involves a refreshed or innovative approach to reflect changing conditions and/or  
 methods of delivery
• The legal, contractual and/or financial framework is complex
• There are multiple departmental stakeholders
• The delivery of the specified outcomes is reliant on outside factors
• The delivery is dependent on the deployment of more than one technical or service or solution,  
 resulting in interoperability risk
• Solutions (financial or non-financial) need stress testing to ensure long term viability 
• Milestones and KPIs are complex or have numerous dependencies on all parties
• Correct risk allocation is critical to both value for money and long term viability
• A high level of employee transfer is involved 
• Business continuity risk is high
• Data inaccuracy has a high impact on costs
• High level of due diligence is required
• High degree of unpredictability e.g. in policy design or service demand volumes. 
• Assumptions and solutions need testing
• There is an opportunity to drive cost out without impacting quality. 

Characteristics and Advantages of Competitive Procedure with Negotiation

Allows authorities to award contracts on the basis of the initial tenders without any negotiation, where this was 
indicated in the contract notice. If the authority, therefore, thinks that it may not need to negotiate with bidders, but wishes to 
reserve the right to do so, CPN may be appropriate. 

Allows for greater flexibility on time limits for receipt of requests to participate and receipt of initial tenders, i.e. 
reduced time limits can be applied in circumstances of extreme urgency. In practice, this gives greater flexibility to reduce 
time periods, but this will need to be properly justified.

Characteristics and Advantages of Competitive Dialogue

Allows discussion between the authority and bidder on any aspect of the procurement, e.g. the service requirements 
or proposed solution. 

Allows the authority to require that final tenders are clarified, specified and optimised, provided that this does not 
involve changes to the essential aspects of the tender or the procurement (including the requirements) where that is likely to 
distort competition or result in discrimination. The key distinction with CPN is that specific reference is made to clarification, 
specification and optimisation of final tenders. 

Allows for negotiations on the winning tender to confirm financial commitments or other terms, provided that this 
does not materially modify essential aspects of the tender or the procurement, or risk distorting competition or causing 
discrimination. In practice, in the case of complex outsourcing the translation of the winning tender (including all cost 
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elements) into the final contract will likely require further ‘light touch’ negotiation. Likewise, wider matters such as third party 
funding, supply chain and social value arrangements may need to be confirmed before contracts are signed. Finally, if there 
are external changes (e.g. planning permission), the successful bidder’s commitments can be confirmed in light of these 
as long as these do not change essential aspects of the tender or the procurement, or risk distorting competition or causing 
discrimination. 

Choosing CD or CPN? 

In the case of complex outsourcing, it is worth noting that almost all attributes of CPN are available under CD. 

CD provides marginally greater flexibility than CPN by expressly allowing for all aspects of the procurement to be discussed, 
as well as limited discussions of final tenders and negotiation on the winning tender to confirm financial commitments or 
other terms. 

These aspects may make it a more attractive procedure to use. 

Whilst CPN offers the ability to accept initial tenders or shortening timetable, it is hard to envisage these two aspects 
applying to a complex outsourcing procurement. 

Whilst CD is likely to be more appropriate to complex outsourcing authorities must always assess which procedure will be 
most suitable in providing the structure to ensure a successful commercial outcome. 

Bidders should be provided with clarity about what is expected of them throughout the process and have confidence that 
the procurement process will proceed to completion in all but exceptional circumstances.

Objectives 
The objectives of dialogue/negotiation will vary depending on the nature of the procurement and may include: 

Testing deliverability: The dialogue/negotiation phase should be used to thoroughly test deliverability of the 
proposed offer. Technical and financial experts should probe all aspects of the proposed solution; consideration 
should be given to conducting site visits and/or demonstrations. Testing deliverability needs to consider cost 
aspects and the stage of the process. Is it appropriate to request more information from a small number of 
shortlisted bidders with greater chances of being successful in the process or from a single preferred bidder? Late 
stage testing of deliverability should be supported by reasonable evidence. All assumptions should be challenged 
and dependencies clarified. 

Exploring the opportunity to innovate: Where innovation is required, a mechanism should be agreed which 
clearly sets out how innovation will be managed, funded and approved, how benefits will be allocated and, who 
will own any new intellectual property. Authorities must be clear at the beginning of the project the degree of 
flexibility required under the contract. This must be set out in the notice. 

Removing assumptions: Bidders should be asked to state any and all assumptions they are making in their 
tender. The dialogue/negotiation phase should have the objective of removing assumptions. Where assumptions 
cannot be removed there should be clarity about who owns the consequence of assumptions being wrong. 

Ensuring appropriate allocation of risk. The following topic areas may be suitable for dialogue: 
‒ Within the pricing mechanism: recognising that volume risk may not be transferable, and indeed may not 
be manageable by either party, it is reasonable to leave open for dialogue topics such as price components; 
volume bands and thresholds; cap and collar levels; which indices are used for indexation. 
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‒ Within the performance management regime: target and threshold levels (though for KPIs, the 
department should have sufficient understanding to set key target performance levels); simplification of 
definition; exclusions; length of bedding in period (if offered) where some / all KPIs may not apply. 

‒ Within contract terms: with appropriate use of the Model Services Contract (which has been regularly 
reviewed and updated with input from industry), authorities can set out the vast majority of contract terms as 
non-negotiable during the procurement process, as leaving open all contract terms for negotiation inevitably 
extends the procurement process. Authorities should, however, be prepared to negotiate other terms where 
there is a need to do so to achieve a successful outcome. That said, some areas of the Model Services 
Contract require tailoring/negotiation to reflect priorities and the capability and appetite of particular markets - 
this should be completed with the aid of legal advice and informed by pre-market engagement with suppliers. 
In relation to allocation of risk, the department may wish to leave open the ability to explore appropriate levels 
of cap on certain liabilities, and insurance coverage. 

Driving greater value for money: Authorities should look for opportunities to negotiate improved value for 
money. For example, there may be opportunities to reduce cost and/or increase benefits. Authorities should 
always ensure that any cost reductions do not increase short or long term deliverability risk. 

Testing relationships: With complexity comes issues which will require parties to work closely together, at times 
under great pressure and public scrutiny, in order to resolve them. Consideration should be given as to whether 
it is appropriate to test bidders’ proposals on building and maintaining good relationships and their processes for 
identifying and escalating difficult issues. 

Managing Change: Complex outsourcing contracts are often lengthy and change needs to be catered for and 
managed. For example, IT will most likely advance or become obsolete. Service and performance requirements, 
service volumes, or service solutions may change. Both parties need to confirm how any change will be managed 
(including approvals, testing and costs), and accommodated within the contract. 

Common Pitfalls 

Experience shows there are a number of common pitfalls which should be avoided when running a successful 
dialogue/negotiation process: 

Insufficient or poor early market engagement: A CD or CPN procedure should not be undertaken without first 
taking the time to consult the market on whether the business case objectives are achievable and, if so, how and 
at what cost. This stage itself may take a number of months but is key to ensuring both the department and the 
market have confidence in the process before spend becomes committed. 

Limited competition: Lack of or limited competitive tension during the procurement process impacts authorities’ 
buying power and the opportunity to maximise value for money. Early market engagement should be used to test 
the level of market interest and expected level of competition between bidders. 

Poor risk identification and allocation: For effective risk identification and management, it is important for 
the programme to monitor risks using risk management tools, working with the technical, commercial and legal 
specialists from the outset and throughout the procurement process. 

Scope creep: It is possible that despite a well-planned process, the department will inevitably be faced with 
unforeseen changes and issues. It is crucial to try to anticipate these as much as possible and, if they do arise 
unexpectedly, to seek advice from commercial and legal teams to assess the implications. 
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Poor cost control: As discussed earlier, the cost of running a CD or CPN procedure is high for both authorities 
and bidders. Authorities should maintain a tight control of cost and alert the SRO to any increases beyond agreed 
tolerance. If necessary, the procurement should be paused to reassess the viability of the business case. 

Poor use/management of external expert resources: It is important to make early plans for the procurement, 
deployment and management of expert resources required. The cost of engaging external experts can be high 
and should be reflected in the business case. As with all programme resources, external experts should be 
managed to ensure deliverables and accountability are clear and costs remain carefully controlled. 

Lack of data and bidder due diligence: Unless they have access to the necessary data (via a Virtual Data 
Room) and are able to undertake the necessary level of due diligence, bidders will need to base their solutions on 
untested assumptions. This leads to tenders having inherent risk and raises their costs (and your price) or, where 
there is an incumbent provider, a risk that other bidders do not have access to the same level of information. 
Authorities should take time to ensure all bidders have access to the necessary levels of data and the time to 
see and understand any existing service provision, including current levels of performance. Authorities should be 
concerned and question if bidders do not feel it necessary to conduct any due diligence. 

Lack of continuity of key personnel: Having continuity of personnel is essential in order to maintain momentum 
and progress, as well as gain the bidder’s confidence in the process. Likewise, authorities should expect 
bidders to put forward a team that will see the process through including, if successful, having a role in contract 
mobilisation. 

Compromised integrity of the procurement process: Process boundaries within the CD and CPN are less 
prescribed when compared with the Open or Restricted procedures. Their use requires expertise and a good 
awareness of what is and is not permitted. For example, it is necessary to consider whether any action may be 
construed as distorting competition or having a discriminatory effect. It is important for the programme to work 
with commercial and legal specialists from the outset and throughout the process to ensure the integrity of the 
procurement process is maintained 

As indicated at the start of this briefing, we have only touched on some of the key elements of the Guidance Note and 
buyers should read the full document to help them in any future Competitive Procedure with Negotiation or Competitive 
Dialogue exercises.

We’ll look a little more at this issue in our webinar ‘The Latest Guidance on Competitive Procedure and Competitive 
Dialogue’ on 30 July. However, if you would like any assistance on this topic, or any other aspects of procurement at this 
time, our PASS consultants are available to assist you with any aspect of procurement that you may have. If you need 
further support, fill in our enquiry form or call us on 0141 270 7666.

For further information on all PASS services, simply visit our website. 

All information provided in this article is given in good faith. However, to the extent that any actions are taken in relation to 
matters concerning procurement, the above article does not constitute legal advice to you. The contents of these articles 
are not to be construed as legal advice or a substitute for such advice, which you should obtain from your own legal 
advisors if required. We are not and shall not be held responsible for anything done or not done by you as a result of the 
information provided.
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